




















2 THE ARMISTICE IN INTERNATIONAL LAW

The term “armistice” appears to be used to refer to
both a negotiated agreement between belligerents, on the
one hand, and the juridical status that prevails through-
out the duration of the agreement, on the other.?

It is important, also, that the negotiated armistice
agreement be distinguished from the capitulatory ar-
mistice. In the capitulatory armistice. the victor is able
to impose conditions in the armistice agreement which
are normally reserved for the peace treaty, and thus
derogates from characterizing the armistice agreement as
a contract wherein the parties are free to negotiate all of
its terms.* One author has termed the “capitulatory
armistice” as the “so-called” armistice * because it is, in
fact, an embryonic peace treaty. The “capitulatory ar-
mistice” generally contains economic, political, and mili-
tary provisions and is, in effect, the complete termination
of hostilities rather than their mere suspension. ¢

An armistice agreement can be defined as a bilateral,
negotiated contract for the suspension of hostilities for
either a definite or an indefinite period of time.” It may
be partial or general.® A partial armistice is limited to a
particular place or places and/or particular force or
forces. A general armistice creates a general suspension
of hostilities between the armed forces of the belligerent
parties.

The “general armistice” has been distinguished from
a “truce” or “cease-fire” as being more general and for a
longer duration.® This distinction, however, has been
weakened and rendered of less importance in modern
times by the tendency to use the words “armistice,,
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armistice agreement is the cessation of hostilities. The
agreement may specifically provide for such cessation or
it may not.’® In either case, such a cessation obtains —
because an armistice is, by definition, a cessation of hos-
tilities. Without specific provisions to the contrary,
however, the armistice does not alter the belligerent
relationship between the parties beyond the mere
suspension of military operations between the armed
forces of the opposing sides. The state of war continues.
This rule is well settled in international law as expressed
by military manuals, publicists,’® judicial authorities,®
the practice of states,’” and international conventions.'®
This is to say that any other effect that the armistice is
to have on the rights and obligations accruing to the
parties under international law by the existence of a state
of war between the parties must be expressly stipulated
in the agreement.

As a contract between belligerents, the armistice is
not subject to any of the limitations imposed on contrac-
ting parties in municipal law, and they are free to “include
in an armistice any provisions which they may desire,
unfettered by either legal restrictions or precedents,
guided only by the necessities of war.”?® Therefore, the
parties are only bound to the substance of the armistice
and are not bound to items which might have been inclu-
ded in the agreement but were not. The persons who are
negotiating, be they military or diplomatic, are charged
with the burden of understanding the scope and nature
of an armistice agreement and the juridical status which
it creates.

The agreement may be revised and amended by all
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parties concerned, but provisions cannot later be imported
into the agreement unilaterally, however advantageous
they might be to one of the parties.

* 3

As pointed out above, in international law the juri-
dical status after the signing of an armistice agreement
(or whatever stipulated time the agreement is to take
effect) is a continuance of the state of war, whether the
war be de jure or de fucto. The condition altered by the
armistice agreement is the condition of armed hostilities.
Other rights which accrue under a state of war continue,
as do obligations which accrue thereunder. The termina-
tion of a state of war occurs only by the signing of a
treaty of peace;?° the lapse of a long period of time in
which both parties tacitly agree on the status quo;* a
declaration by all the competent authorities; ? or, in the
case of a surrender by one of the belligerents, by a unila-
teral declaration for purposes of municipal law.? In
those instances in which there occurred no outbreak of
hostilities without the conclusion of a peace treaty or a
valid declaration, it was solely because both parties had
decided not to press their claims, or because the claimant
party had found other methods for satisfaction of his
claims.* The claims may have been weak, the claimant
party may have placed little importance on the claims,
or some effective channel existed for satisfaction of those
claims outside of renewed hostilities. So long as one of
the belligerent parties states that he is at war with the
other belligerent party, the state of war continues. The
contention that the duration of time in which an armistice
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agreement has been operative, by itself, changes a mere
cessation of hostilities into a permanent peace cannot be
sustained. If two belligerents fail to conclude a peace
because of the nature of the issues outstanding between
them or the intransigency of one of the parties, this
cannot mean that they have then consented to the status
quo by default and that this status quo is then binding
on all parties. This position would place the burden on
one of the parties to renew hostilities in order to preserve
claims which would otherwise, according to the above-
stated contention, be lost by the mere passage of time in
which the armistice was operative.

A party to a conflict, for purposes of municipal law
only, may signify the end of the war by a unilateral
declaration to that effect.?® Such a declaration is merely
to establish a date of termination for the municipal law
dealing with contracts, statutes of limitation, etc. and will
not bind the other parties in a war. No termination of a
state of war that is binding on all belligerents can be
made unilaterally.?

#* 3 3

The question concerning the termination of a war is,
of course, integrally related to the question of the dura-
tion of the armistice. As pointed out above, an armistice
may be either of definite or of indefinite duration. Those
armistices which stipulate that they are to be effective
“until a peaceful settlement between the parties is achie-
ved”? or until there has been “an appropriate agreement
for a peaceful settlement at a political level between both
sides”?® do not change the juridical nature of the armis-
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Because the juridical status of an armistice regime is
that technically denominated as being a state of war, the
rights and obligations which are created by the law of
war continue to be operative during the armistice regime
except for those obviated by the cessation of hostilities.
Levie, in his detailed article on the nature and scope of
armistice agreements, states that two different schools
exist on what are permissible acts during an armistice
regime.> The older traditional rule was that a belliger-
ent cannot legally do anything which the enemy would
have wanted to and could have prevented him from
doing but for the armistice.*® The modern rule, support-
ed by the weight of reasoning and practice, holds that
during a general armistice the belligerents must refrain
from doing only those acts which are expressly prohibited
in the the armistice agreement.?® Thus, when one of the
parties to an armistice agreement exercises belligerent
rights which have not been specifically obviated by the
armistice agreement, he is clearly within the confines of
the international law dealing with armistices and may
legitimately exercise those rights. In as much as the
armistice regime does not signal more than the end of
armed hostilities for a definite or an indefinite period, a
wide range of defensive measures, while they might have
been prohibited by inclusion in the armistice agreement,
are lawful and require observance of neutrality laws by
third states.?

The right to continue a naval blockade, establish
contraband lists, exercise the right of visit and search of
vessels and seizure of contraband, maintain prize juris-
diction and control over neutral vessels during an armis-
tice regime have generally been accepted by publicists,®
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judicial authorities,® and state practice.* The rationale
is that these are legitimate defensive measures, that they
might have been negotiated and included in the armistice
agreement had the parties so intended, and that their
exercise is harmonious with the juridical status of the
armistice regime. This rationale becomes more compelling
when the right was exercised prior to the negotiation of
the armistice and might well have been included in the
agreement. The modern doctrine in international law
which permits a blockade, even in time of peace, for
purposes of self-defense further substantiates its lawful
exercise during an armistice regime as well as the lesser
measure of visit and search of vessels and seizure in prize
of contraband goods.*°

Some confusion has existed about the legal character
of a blockade; and what has been merely the exercise of
visit, search and seizure of war contraband has errone-
ously been referred to as a “blockade”.#! Colombos says
that “in the case of search and seizure, only such goods
as are included on contraband lists and intended to be
imported into enemy territory are subject to search and
seizure. Once a blockade of any portion of the enemy’s
coasts or of his ports has been declared, all merchant
ships and cargoes of whatever description and of what-
ever nationality they may be, which are attempting to
enter or to leave the blockaded area, are subject to con-
fiscation. The nature of the cargo on board such ships is
irrelevant. The determining fact is that the ship is endea-
voring to enter or leave a blockaded port or coast.” *?
When a blockade is established, entry into the blockaded
area is prohibited to «/l warships and merchant vessels.

#* 3 3t
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A violation of an armistice agreement occurs when a
party, under order or with the knowledge and consent of
one of the belligerents, performs some act or acts prohib-
ited by the agreement.®* Prior to the Hague Conven-
tions, such a violation gave the other party a right to
repudiate the agreement, however minor the violation
might have been.**  Article 40 of both Hague Conven-
tions authorized a repudiation of the armistice for a
“serious violation” but added that in the cases of an
“urgency” the violation might warrant the recommencing
of hostilities immediately.** It is thus clear that minor
violations would, under the Hague Conventions, not be
sufficient for repudiation. But which violations were
“serious” and which were “minor” remained a question
involving great subjectivity, unless they were spelled out
with some detail in the agreement. Nevertheless, a dis-
tinction was made and such distinction demonstrated
that not all violations could be equated with each other.

[t is worthwhile to point out here a new develop-
ment with regard to this problem. In response to the
Israeli “reprisals”’, the Secretary General of the U. N.
distinguished between the “cessation of hostilities”
aspect of the Arab-Israeli General Armistice Agreements
and the other provisions of the Agreements.*® The
Secretary-General read the Agreements in the light that
the cessation of hostilities aspect existed independently
of the other provisions, and that violation of other pro-
visions would not create a right in the injured party to
resume hostilities. This interpretation was ratified by
Egypt, Syria, Lebanon, Jordan and Israel and would thus
constitute a binding amendment to the Armistice Agree-
ments.¥” [t seems that this approach would mitigate the
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without a previous declaration of war. It has been noted
that during the period between 1700 and 1900 there were
nearly 150 wars, but only about twenty formal declara-
tions of war, and that many of those declarations were
made after the commencement of hostilities.®* While a
number of writers were to follow Grotius in espousing
this doctrine, until the Second Peace Conference at the
Hague in 1907 such a rule was sanctioned neither by
custom nor by a general Treaty of the Powers. Moreover,
a number of writers had sanctioned the state practice of
no declaration.®® The Japanese attack on Port Arthur led
to the feeling that a rule concerning declarations was
needed so that States would not be attacked by surprise
and that the intention of the belligerent would be mani-
fest, both to the enemy State and to neutral States. Ar-
ticle 1 of the Hague Convention of 1907 relative to the
opening of hostilities states that “hostilities must not
commence without previous and explicit warning, in the
form of either a reasoned declaration of war or of an
ultimatum with a conditional declaration of war.”** One
writer, in a thorough study of the present status of the
state of war doctrine, asserted that state practice prior
to the adoption of this Convention led to the conclusion
that, insofar as a “state of war” had any generally accept-
ed meaning, it was a situation regarded by one or both
parties to a conflict as constituting a “state of war.”
Most writers admitted the general acceptance by States
of this subjective approach to the question, “When does
war exist 2”% Whether a state of war existed or not
depended merely on the indication by one of the bellig-
erents, whether actual hostilities had taken place or not.
Moreover, such indication could be made «after the
outbreak of hostilities.

Y
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In the post-Hague Convention period, the situation
has remained much the same. As Brownlee points out in
his study, the developments in state practice, and thus
international law since 1920, has confirmed that a decla-
ration of war is not a necessary criterion for determining
the existence of a war for purposes of international law.®
The importance of the declaration of war, he points out,
has been greatly diminished since 1920 by the realization
on the part of governments that legal obligations, the
observance of which was contingent upon the existence
of a de jure war, could be too easily evaded simply by not
declaring war. Several extra-legal factors led to what was,
in effect, the erosion of the state of war doctrine in recent
history, so that characterizing a war as de jure or de facto
for purposes of rights and obligations under the interna-
tional law of war became both academic and casuistic.
Brownlee suggests that some of these factors are the
following :

In the view of most of the governments there were
substantial reasons of policy for avoiding a state of
war while at the same time using the desired amount
of coercion. In the era of constitutional government
the executive was usually bound to observe time-
consuming and politically embarrassing procedures
before recourse to “war.” The process involved pre-
paration of public opinion and the rallying of suffi-
cient support in the legislative assembly. Recourse to
“war” incurred a certain odium; “war” was a term
which had acquired a deep psychological and emo-
tional significance. “War” implied full-scale combat
which offended pacific sentiment and was wasteful
of lives and a nation’s resources. Furthermore, if a
government admitted the existence of a state of war
third states could, without embarrassment, demand
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Manchurian War between China and Japan in1931; the
Italio-Ethiopian War in 1935 ; the Sino-Japanese hostilities
between 1937-1941; the Arab-Israeli War in 1948; the
“armed conflict” between the United Kingdom, France
and Israel on the one side and Egypt on the other in 1956;
and the Vietnamese War of 1965. Yet States recognized
that the international law of war, as pointed out above,
was important in the conduct of warfare because it not
only created rights in belligerents but also obligations
and restrictions on the scope of the conflict. If one was
to attach the operation of the laws of war, its rights and
duties, to the existence of a declaration, then conflict
would be unregulated and the protection and obligations
of an international law of war would not accrue to the
respective belligerents. ¥ .

In light of these facts, modern international law
recognizes that a state of war may exist although there
was no official or formal declaration to that effect. This
rule has been enunciated in judicial decisions,*! by publi-
cists,”* and by state practice.®> The attitude of third states
is not decisive in making the legal characterization of a
conflict for purpose of international law but the actual
existence of a war will govern the legal relations between
the belligerents inter se.st

The declaration of war was largely designed as a
clear manifestation of the animus belligerendi of one of
the parties because war presumes a conflict between
States with the requisite belligerent intent by at least one
F>f the parties. The existence of the requisite animus or
Intent may be ascertained by the nature of the hostilities
and a host of circumstances surrounding the conflict, like
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clamation No. 13, to inspect the ships’ bills of lading and
to consider the variety of goods aboard in order to make
sure that the ship was not transporting munitions or
other contraband destined directly or indirectly to reach
persons or institutions in Israel. Such contraband, when
found, was taken into custody by the Customs officers
after a detailed inventory had been made. On June 6,
1948 the inspection was extended to all goods exported
from Palestine.

The enforcement of these regulations was carried
out with due regard to neutral rights. The Proclamation
of June 28, 1948, stipulated that contraband shipped to
Palestine aboard neutral ships before the outbreak of
hostilities could be freed if proof was provided that the
goods remained the property of the neutral exporter,
residing in the neutral country, and that he or his Com-
pany were not suspected of continuing business with the
“irregular Zionist forces” in Palestine. The goods, when
released by the Customs Authorities, were re-exported to
the country of origin.

Arms, munitions and other goods, shipped in
neutral vessels not destined for Palestine, were not
subject to any of the restrictive measures. Food and other
goods necessary for the ship’s crew and passengers -were
not confiscated; nor were medical supplies or instruments
for the sick and wounded, even though they might be
destined for Palestine. All rules issued originally for
ships were extended to aircraft and their cargo.

After the signing of the Armistice Agreement, the
Egyptian Government introduced changes in the regu-
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lations concerning inspection, removing some items from
its war contraband list’® and easing the inspection proce-
dure of ships. To establish hostile destination, more than
one incriminating presumption was required — except
when the ship was proceeding to an Israeli port, when the
shipping documents did not clearly indicate the desti-
nation of the goods, or when the papers were suspected of
being false or intentionally destroyed. Goods consigned
in the name of the shipper or one of his agencies in the
neutral country were no longer considered to have a
hostile destination, unless the shipper’s name had been
blacklisted by Egyptian authorities because of previous
violations.

In a Proclamation issued on July 8, 1949, the Prize
Court was established to adjudicate which seized goods
would be condemned in prize. According to the Pro-
clamation, the Court had to apply the established rules
of international law and, in the absence of an applicable
rule, make its decisions according to equity. Its mandate
provided that it was to condemn as prize all goods sent
directly or indirectly to persons or institutions in Israel
that had as their purpose, or that would accomplish, the
intensification of the Zionist war effort, whether the
goods had been captured in the territorial waters of
Egypt, in those of Israel, or on the high seas. It adjudi-
cated the validity of captures in prize and any demand
for damages by the owners in the event of a wrongful
seizure. All ships belonging to the State of Israel,
Israeli companies or Israeli residents were subject to con-
fiscation without adjudication.

The owner of the seized goods was entitled to
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appear either personally or through his legal representa-
tive before the Prize Court. Also, the interest of the
proprietary owner could be defended by the Consulate of
the country of which he was a national. Once judge-
ment had been passed, no appellate machinery was avail-
able, but the Martial Law Authorities had to confirm
the verdict or send the case back for further examination
by the Prize Court. Moreover, the Martial Law Autho-
rity could free the prize, notwithstanding the judgment
of the Court.

That the Court acted independently of the political
authority is demonstrated by the fact that the Court refu-
sed to confirm the decision of the General Governor dated
June 6, 1948, which seized all goods exported from Pa-
lestine, since that decision was made under Proclamation
No. 13 of May 18, 1948 which only dealt with the inspec-
tion of Ships and the seizure of goods on their way to
Palestine. In this case, the goods in question had been
exported from Palestine, therefore the Court found that
Proclamation No. 13 could not be applied.”

If a ship was taken out of her way and brought into
port for inspection, the action was legitimate only if
reasonable grounds for suspicion existed and the ship
had not been detained too long.®

The neutral or enemy character of goods sold and
shipped before the outbreak of hostilities was determined
according to the contracts between the parties. Absolute
contraband which was loaded before the outbreak of
hostilities by a neutral shipper and which remained the
property of the neutral at the time of seizure, could be
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Israel. , Egypt appealed to the Special Committee, as
providéd by the Armistice terms. On appeal, General
Riley, on June 12, 1951,voted with Egypt saying in his
decision that because of the limitations in the text of the
Armistice Agreement, Article 1, Para. 2 (which states
“No aggressive action by armed forces...”), Egypt’s action
was not against the Armistice Agreement. And while the
interference with the passage of goods destined for Israel
may be a “hostile act,” it is not against the General
Armistice Agreement because of the limitation imposed
by the text of Article II, Para. 2, which limits “hostile
act” to action committed by the military forces of one
party against the military or para-military forces or civil-
ians of the other party to the Agreement.?® According to
the Armistice Agreement, which Israel and Egypt nego-
tiated and were signatories to, these decisions of the
Mixed Armistice Commission, including the Special
Committee, were final and were to be abided by on the
part of both parties.®

On July 11, 1951, Israel addressed a letter to the
President of the Security Council complaining that “in
contradiction to International Law, the Suez Canal Con-
vention of 1888 and the Egyptian-Israeli Armistice
Agreement the Government of Egypt continued to detain,
visit, and search ships seeking to pass through the Suez
Canal on the ground that their cargo was destined for
Israel.”#

This complaint was placed on the Council’s agenda
and approximately six weeks were spent in Council
debates, much of which was taken up by the legal posi-
tions advanced by the delegates of Israel and Egypt.
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existence of a state of war.®® Such a declaration is
optional. Failure or unwillingness to make such a declara-
tion under the Hague Convention does not make a war
illegal, nor does it prevent the laws of warfare from
coming into operation, because the mere absence of a
declaration cannot be used to defeat the purpose of the
international law concerning warfare.

The measures taken were meant to ensure Egypt’s
safety and defense. A State need not, when it legally
exists in a state of war, wait until it is engaged in active
hostilities to take defensive measures.

Moreover, Egypt has a legal obligation under the
Charter of the Arab League which was recognized as far
back as the Alexandria Protocol of 1944. In that Protocol
the Arab States expressed categorically that the policy of
the Arab League toward the Palestine problem would be
governed by recognizing Palestine as part of the League.
Part V of the Protocol declared that the Preparatory
Committee of the General Arab Congress considered that
“Palestine forms an important element among the Arab
States and that any action affecting Arab rights in that
country will in turn affect the peace and stability in the
Arab World.”**

The first steps in the Protocol’s implementation were
contained in Annex 1 of the Arab Pact devoted to the
Palestine question. This Annex made reference to the
Covenant of the League of Nations and the Treaty of
Lausanne and concluded that Palestine should be inde-
pendent. The Annex declared that “Even though its
independence remained unrealized as a result of force
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majeure,” it was “not fitting that this should be an
obstacle to the participation of Palestine in the work of
the League.” Accordingly, provision was made for the
naming of an Arab delegate from Palestine although it
was still a Mandate.

C. The Security Council Resolution

On September 1, 1951, the Security Council adopted
a Resolution, ! the Draft of which was jointly submitted
by the United States, the United Kingdom and France,
which “calls on Egypt to terminate the restrictions on the
passage of international commercial shipping and goods
through the Suez Canal wherever bound and to cease all
interference with such shipping beyond that essential to
the safety of shipping in the Canal itself and to the
observance of the international conventions in force.”

The legal reasons for this Resolution stated in the
Resolution were: (1) the pledges in the Armistice Agree-
ments “against further acts of hostility between the par-
ties;” (2) that the Armistice Agreements contemplated
“the return of permanent peace in Palestine;” (3) that the
armistice regime, being of a permanent character, does
not allow either party to “reasonably assert that it is
actively a belligerent” or “exercise the right of visit,
search and seizure for any legitimate purpose of self-
defense ;” (4) that such practice is an “abuse of the
exercise of the right of visit, search and seizure;” (5) that
such practice cannot be justified on grounds of self-
defense; and that (6) the “sanctions applied by Egypt to
certain ships which have visited Israeli ports represented
unjustified interference with the rights of nations to
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The same view was expressed by the U.S. delegate,
whereupon the Egyptian delegate replied that the U.S.
would most certainly rely on legal ‘technicalities’ if its
vital interests were at stake.

Thus, the Resolution, which couched its conclusion in
a legal rationale, was not, in fact, the product of the legal
issues in the case. That the case could only be resolved
on the legal issues was evident from the fact that the
respective parties presented their positions on the basis
of those issues. Moreover, it would seem that a decision
which is based on what at least two of the permanent
members of the Council regarded as the “actual situation
as it exists” is a decision which cannot be justified if the
decision avoids the legal issues because those issues are
an integral part of the actual situation.

The motivation for the delegates’ votes can be found,
however, by examining some of the circumstances sur-
rounding the Council’s debate.

France, the Netherlands, Turkey, the United States
and the United Kingdom had all made protests to Egypt
with regard to the visit and search of vessels belonging
to their nationals. In each of the protests, the position
was unequivocally taken by the complaining country that
it was a directly interested party which was disputing the
right of Egypt to impose the restrictions. This made them
interested parties to the issue raised before the Security
Council. This was, in effect, a conflict of interests and a
combining of the function of complainant with that of
judge, a practice not allowed in any civilized legal system.
In light of this, Egypt requested the Security Council to
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request the opinion of the International Court of Justice
on the following: “In light of the Charter of the U.N,,
particularly paragraph 3 of Article 27, and in view of the
debate in the Security Council, are France, Netherlands,
Turkey, the United Kingdom and the United States
obliged to abstain from voting on the question of the
restrictions imposed by Egypt in relation to passage
through the Suez Canal of some war materials to
Israel 2717 This request was denied, but the conflict of
interests that existed was alluded to both in the debates
and in the Resolution itself.

The delegate of China said at one point :

My delegation sympathizes with the United King-
dom and other third parties whose interests are
adversely affected by the measures complained of.
We hope that both the third parties and Egypt will
be considerate, that while the former will remember that they
are not the objects of the measures complained of, the latter will
do its best fo give satisfaction to them.108 (italics added by
author).

The U.K. did not even conceal the fact that she was
most concerned about oil transport.?® The protests of the
United Kingdom to Egypt’s assertion of belligerent rights
were particularly sharp not only because of the general
shipping activity of the United Kingdom in the area but
also because of interference with the shipping of oil to
the British-owned Haifa refinery which, if it were opera-
ting in full force, would have saved the British Treasury
many millions of pounds annually.°

Another factor was the pressure by British Zionists
on the United Kingdom Government. Britain, in her
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nation of the technical state of war has occurred. As
between India and Pakistan, the occurrence of large-
scale hostilities in 1965 demonstrates that there is any
thing but a de fucto peace between those countries.

The Security Council is empowered to obtain an
authoritative clarification of the legal issues involved in
any given case by asking the International Court for an
Advisory Opinion. !¢ The Advisory Opinion which Egypt
sought might well have been expanded to include all of
the legal issues raised between the two parties. A party
does not give up his rights under international law
through membership in the United Nations, because the
Charter is, in Chapter [, expressly founded upon the
principles of international law. As Wright has written :/’

“The insertion of the words ‘justice’ and ‘interna-
tional law’ in Articles 1 (1) and 2 (3) of the Charter
as limitations upon the discretion of the Security
Council and other organs in making decisions or
recommendations for the settlement of controversies
was in response to the fear of small states that their
rights might be ignored in possible appeasement of
potential aggressors. Recognition in Article 36 of
the general rule that members should submit legal
disputes to the Court (of International Justice) and
in Article 94 of the obligatory character of the
Court’s decisions had a similar intention.” 117

The Security Council, before taking an action under
Chapter VII of the Charter, must determine the existence
of any threat to the peace or act of agression under Arti-
cle 39. The Council did not make this determination with
regard to the restrictions imposed by Egypt on the
passage through the Suez Canal of ships carrying war
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existence of a state of war and, even if the old technical
rule is still operative, such a statement, even after the
commencement of hostilities, is determinative of the legal
relationship.

Moreover, recognition of Israel can hardly be said to
be a sine qua non for the existence of a war. With a view
to determining the existence of a state of war between
Australia and the People’s Democratic Republic of North
Korea, the Australian Court declared in the Burn’s Case :

<

“That Australia is at war de facto is clear. Whether
or not Australia is at war de jure depends on the
interpretation of the Charter as applied to the cir-
cumstances. In this regard, Australia regards itself as
at war with an unrecognized entity known as the
People’s Republic of Korea. All that need be said is
that a war, whatever be the strictly technical meaning
of that word, is being fought in Korea. This appears
to be the attitude of all the nations that are engaged,
and from what has already been said, this seems to
be clearly the case with the UK. and the U.S. as well
as Australia.” 118

That the state of war continues under the armistice
regime for purposes of international law has seemingly
been adopted by Israel, at least on some occasions. Israel
herself exercised belligerent rights of search and seizure
after the signing of the Armistice. One vessel was carry-
ing a cargo of spare parts for military aircraft in Egypt.
It sailed from Los Angeles and was to touch at Havana,
San Diego, Alexandria, Port Said, and Beirut. Enroute
between the Pacific and the Mediterranean, the boat was
ordered to alter course and put in at Haifa. When it
reached that port, the Israeli authorities confiscated the
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cargo. Another well known case was that of the vessel
Champollion, carrying a military cargo of munitions and
arms destined for the Egyptian army, which also put in
at Haifa and had its entire cargo seized by Israeli autho-
rities. In both instances, Egypt lodged no protest,
recognizing this as the legitimate exercise of belligerent
rights.12®

In 1956, prior to Israel’s attack on Egypt, Israel
formally renounced the Armistice Agreement before
engaging in hostilities. Such a formal renunciation is
required in traditional armistice law before re-opening
hostilities ; and the fact that Israel re-opened hostilities is
indicative of the fact that she accepted the well-settled
rule that an armistice is merely a suspension of hostilities
and not a termination of the war, although this was
inconsistent with her previous argument. /

Israel has argued that the Armistice has a special
character by reason of its having been concluded under
the aegis of the U.N. with a view to the eventual restora-
tion of peaceful relations between the contending camps.
Two distinct issues are presented here. First, does the
conclusion of an armistice at the behest of the U.N.
change its juridical character ? Secondly, does the fact
that an armistice was concluded with the “view toward
the eventual restoration of peaceful relations” change the
juridical character of an armistice regime ?

With regard to the first question, it must be remem-
bered that the Egyptian-Israzli Armistice was still a
negotiated agreement entered into freely by the bellig-
erent parties. Th Israzli delegate at the U.N. referred to
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it as a “contract.” The U.N. did not, and could not force
the specific provisions of that agreement upon the parties.
The parties were free to include therein all to which they
intended to be bound. This is given additional weight
when we consider the amendment to the Agreement by
Israel and Egypt on July 23,1953 which reads as follows :

The following is herewith agreed by both parties :

In the event a non-military vessel of either party
carrying non-military cargo is forced by engine trou-
ble, storm or any other reason beyond the control of
the vessel and its crew to seek refuge in the territo-
rial waters of the other party, it shall be granted
shelter therein and shall be allowed thereafter to
proceed on its way freely and at the earliest possible
time, together with its cargo, crew and passengers.120

The amendement was signed by Lieutenant Col. S. Gohar
for Egypt and Lieutenant Gaon for Israel. The Chairman
of the ELgyptian-Israeli Mixed Armistice Commission
witnessed it. The amendment was in accord with Article
XII, para.3 of the Egyptian-Israeli General Armistice
Agreement which states that the parties can modify in
any way they see fit the Armistice Agreement that was
signed between them. This amendment, in fact, is clear
evidence that both Egyptian and Israeli seizure of contra-
band under other circumstances is valid.

The second question can be answered by reference
to the fact that, barring a provision giving an express
date of termination, such statements as “with a view to
the eventual restoration of peaceful relations” are merely
expressions of the basic purpose for which the armistice
was concluded, and create an armistice of indefinite
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duration. Such statements in no way change the rights,
obligations and claims that may exist. The juridical
character of the armistice regime remains the same. As
the Secretary-General pointed out :

“In Article IV it is recognized that rights, claims or
interests of a non-military character in the area of
Palestine covered by the agreement may be asserted
by either party and that these, by mutual agreement
being excluded from armistice negotiations, shall be,
at the discretion of the parties, the subject of later
settlement. It follows that the administrative situa-
tion created under the Armistice may be challenged
as contrary to the rights, claims or interests of one
of the parties,..” 121

In a situation where only one of the belligerent
parties has outstanding claims, the existence of a state of
war may be seen as one more factor to induce settlement.
Certainly the party without outstanding claims feels no
particular motivation to negotiate a settlement if that
means giving up something that it has acquired. Indeed,
it would have every reason to declare that it is not in a
state of war.

Another Article of the Agreement, Article XI, reem-
phasizes that no provision of the Agreement shall in any
way prejudice the rights, claims and positions of either
party in the ultimate peaceful settlement of the Palestine
question. As the primary object of the Armistice Agree-
ment, which was prompted by military and not political
considerations, was the liquidation of the war on the
military level, it could not and did not deal with general
questions of administration, jurisdiction, boundaries,
citizenship, and sovereignty.
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an implicit recognition that the Agreement is only a step
toward permanent peace in Palestine and can in no way
be construed as a de facto situation.

Article Il redefines the limitation of the Agreement
as extending between the armed forces, air, naval, or
military, of the two Parties, and between the armed forces
of one Party and the civilians of the other. The Parties
will not, under this Article, be permitted to cross the
demarcation line established by the Agreement, the air
space or the territorial waters.

Article III concerns itself with the withdrawal of
Egyptian forces from the Al Faluja area.

Sec. 1 of Article 1V, if read by itself, has little prac-
tical value because it stipulates that “no military or
political advantage should be gained” but this would
mean any change in the status quo as it existed at the
time the Armistice was signed. What increases the mili-
tary or political advantage of one of the Parties would, of
course, be a highly subjective question and cannot be
reasonably reconciled with the undertaking of purely
defensive measures as opposed to those which are offen-
sive. Sec. 1 of Article IV has, it appears, more significance
if read in conjunction with Sec. 2 of the same Article.
What is established by Sec. 2 of Article [V is the status
quo of the military positions in terms of areas and num-
bers of troop deployment at the date of signing, and it
would seem that it is this which is referred to in Sec. 1.
Sec. 3 of this Article specifically states that the “provi-
sions of the Agreement are dictated exclusively by mili-
tary considerations and are valid only for the period of



THE ARMISTICE IN INTERNATIONAL LAW 49

the Armistice” (Italics added by author). This statement,
coupled with the statement in the same Section that “it is
not the purpose of this Agreement to establish, to recog-
nize, to strengthen, or to weaken or nullify, in any way,
any territorial, custodial, or other rights, claims or in-
terests which may be asserted by either Party in the area
of Palestine,” suggests that the armisiice regime is not
of a permanent character. Indeed, to say that the provi-
sions of the Agreement are “valid only for the period of
the Armistice” would be a meaningless recital if the
armistice regime could be altered only by a treaty of
peace. If that were the case, the fact that such provisions
are “valid only for the period of the Armistice” would be
obvious. The clause referred to above would classify the
armistice as one of indefinite duration with all of the
legal consequences that flow therefrom. Furthermore, this
section explicitly recognizes that these claims of the
parties may derive from international law, U. N. Resolu-
tions, or any other source. The military character of the
Agreement points up the host of economic, political,
social, legal and territorial questions, outstanding between
the parties, which are derived from these sources.

Article V sets out the purpose of the demarcation
line and expressly states that such demarcation line is in
no way to be construed as a political or territorial boun-
dary. Such line is established, the Article recites, in
pursuance of the purpose and intent of the Security
Council Resolutions of Nov. 4 and 16, 1948.

Article VI delineates geographically the demarcation
lines for the purpose of the cessation of hostilities.
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Commission and are binding on both Parties. Members
of the Commission and the Observers are to be permitted
freedom of xmovement in all of the areas covered by the
Agreement. J

Article XI reiterates the position of Article IV, Sec. 3,
that no provision of the Agreement shall in any way
prejudice the rights, claims and positions of either Party
in any peace negotiations. Its express reiteration in a
separate article is to reemphasize the purely military
character of the Agreement.

Article XII states that no ratification of the Agree-
ment is necessary and it is to come into force immediately
upon being signed. The armistice regime, pursuant to
Sec. 2 of this Article, is to remain in effect until a peaceful
settlement of the claims outstanding between the Parties.
This would seemingly be in conflict with Sec. 3 of Article
IV, where a possibility of resumed conflict is recognized.
However, Sec. 2 of Article XII would be read in accor-
dance with armistice law as being one of indefinite dura-
tion. The Parties to the Agreement may, however, under
authority of Sec. 3 of this Article, suspend by mutual
consent any provisions of the Agreement except Article I
and I1, that is, the Articles delimiting the cessation of
hostilities and establishing the armistice regime. Further-
more, Sec. 3 allows for revision, as in domestic contract
law, of any of the provisions of the Agreement (except
Articles I and II) by mutual consent of the Parties. Sec. 3
further provides for the convoking of a conference, one
year after the date of signing by the Secretary-General
of the U.N., at the request of one of the Parties for the
purpose of reviewing, revising or suspending any of the
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provisions in accordance with the rest of this section.
Sec. 4 states that if a dispute is not resolved in such
conference. either Party may bring the matter before the
Security Council on the grounds that this Agreement has
been concluded in pursuance of Security Council action.
This provision expressly states what disputes over the
Agreement are to be taken to the Council. They are those
disputes which are unresolved in a Conference convened
one year after the signing of the Agreement. All other
disputes are, by express agreement in Article X, Sec. 8, to
be decided by the Mixed Armistice Commission and such
decision is to be binding on both of the Parties. [f the Parties
so agreed, it would seem that any action of the Security
Council contrary to this provision would be an attempt
to reform an agreement freely entered into. This is a
course of action which no municipal court or international
court would undertake. It is important to note, moreover,
that in the law of contracts a party to an agreement
cannot import provisions into an agreement, whether
such provisions are beneficial to the other party or not,
by making an interpretation of its provisions beyond
their obvious meaning.

¥ # x

Thus, the Egyptian-Israeli General Armistice Agree-
ment contains a provision for its effective time and date
( immediately upon the signing of the Agreement); a
provision setting forth the duration of the Agreement
by the standard meaning of such provisions (indefinite
duration) ; a provision setting forth the lines of demar-
cation and establishing demilitarized zones; a provision
setting forth what acts are prohibited (aggressive action
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by the armed forces of either Party against the people or
armed forces of the other ) ; a provision relating to
prisoners of war; and a provision for the establishment
of implementing and supervisory machinery (the Mixed
Armistice Commission ). The Agreement does not
include a provision delineating the relations between the
citizens of the two belligerents ; nor does it include
miscellaneous political, economic, or social provisions,
the omission of which re-inforces the purely military
character of the Agreement.

* # B

The question of violations and the rights of the
injured Party was to have great importance in the viability
of the armistice regime as a result of Israeli “reprisals”
and the full-scale attack and occupation of Sinai by
Israeli forces in 1956 as well as the occupation by Israel
of demilitarized zones and the expulsion of the indigenous
Arab residents prior to 1956.

Israel has always taken the position that the viola-
tion by Egypt of any provision of the Agreement was a
violation of the whole and thus gave her a right to reopen
hostilities. This is the theory that the Agreement is indi-
visible and that such indivisibility would not allow
for any distinction in the nature or degree of violation.
However, in the Armistice Agreement itself there was an
implicit acceptance of Article 40 of both Hague Conven-
tions that distinguished between “serious violations” for
which hostilities might be resumed and “minor viola-
tions” for which hostilities might not be resumed. Sec. 5 of
Article V states that movement of armed forces of either
Party into the El-Auja area would constitute a “flagrant
violation.” The designation of this as a “flagrant violation”
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See relevant paragraphs in Rules of Land Warfure.
U. S. Army, Basic Field Manual 27-10 (Washington,
1940) ; The Law of Land Warfare.U.S. Army, Basic
Field Manual 27-10 (Washington, 1956) superseding
Rules of Land Warfure ; British Army manual of
Military Law, 1929, (1936), Ch. X1V, The Laws and
Usages of War on Lund.

Genet, Précis de droit maritime pour le temps de
guerre, Paris, Vol. 1, p. 31; Higgins, Le droit de
visite et de capture duns la guerre maritime. Acadé-
mie de droit international, Recueil des courts, Vol.
11, p. 79 (1926) ; Fauchille, op. cit. Vol. 11, p. 329 and
536 ; Josef Kunz, Kriegsrecht und Neutralitatsrecht.
Wien 1935, pp. 151-152; Fitzmaurice, The Juridical
Clauses of the Peace Treaties. Académie de droit
international, Recueil des courts, 1948, Vol. 11, p.
205 (Paris, 1933) ; Sibert, L’armistice dans le droit
des gens, Revue générale de droit international pub-
lic, Vol. 40 (1933) ; Colombos, Internationvl Law of
the Sea. pp. 689-690 (4th ed., 1959); Gentili, De
Jure Belli. ii, XIlI, pp. 302-303; Grotius, De Jure
Belli «ac Pacis. iii, XXI, I-I1 (Text of 1646, Classics
of International Law, Oxford, 1925); Pufendorf, Of
the Luw of Nuture & Nations, viii, VI, 3 (Text of
1688, Classics of International Law, Oxford, 1934).

Comumercial Cable Co. vs. Burlson. 255 Fed. 99
(1919); Kahn vs. Anderson, Warden. 255 US. 1,9
(1921); In re Suarez. Annual Digest of Public
International Law Cases, 1943-45 (ed. by Lauter-
pacht, London, 1949) p. 412 ; Schiffahert-Treuhand &
Others vs. Her Majesty’s Procurator-General. British
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Commonwealth, Judicial Committee of the Privy
Council sitting in Prize, 20 1.L.R. 275-276 (1953) ;
Ruffy-Arneil vs. the King. 1 K.B. 599 at 612-613
(1922); Ahmed Emin Bey vs. Great Britain.7 T.AM.,
922 (1927, U.K.-Turkish Tribunal).

The Armistice of Villafranca on July 8, 1859, allowed
in Article 7 that all ships have the right to sail freely
on the Adriatic without running the danger of visit
or capture. The Truce of Antwerp stated that “all
acts of hostility of all nature on sea and land shall
cease.” The Armistice of Paris that followed Napo-
leon’s abdication in 1814 provided that the blockade
of France would be lifted and that all prizes taken
after various dates would be restored. Neither of the
two original armistice agreements entered into on
May 9, 1897, and May 20, 1897, in the Greco-Turkish
War of that period, nor the amended agreements
reached on June 3, 1897, contained any provisions
relating to the naval situation. On June 4, a supple-
mentary agreement was concluded which lifted the
Greek blockade, but prohibited Turkey from rein-
forcing her armies in Greece or bringing in any
munitions, limiting her to supplying her troops with
food supplies twice a week through designated Greek
ports.  Paragraph 15 of the Korean Armistice
Agreement (U.N. Doc. 5/3079, Aug. 7, 1953) provi-
ded that neither side was to take advantage of the
armistice regime to build up their defensive and
offensive capacity. The Agreement on the Cessation
of Hostilities in Vietnam (IC/42/Rev. 2, July 20, 1954)
provided that neither side was to take advantage of
the armistice regime to build up their defensive and
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mouth of the Wadi Hasi in an easterly direction through
Deir Suneid and across the Gaza-Al Majdal Highway,
then in a southerly direction parallel to the Gaza-
Al Majdal Highway, and continuing thus to the Egyptian
frontier.

2. Within this line Egyptian forces shall nowhere
advance beyond their present positions, and this shall
include Beit Hanun and its surrounding area from which
Israeli forces shall be withdrawn to north of the
Armistice Demarcation Line, and any other positions
within the line delineated in paragraph 1 which shall be
evacuated by Israeli forces as set forth in paragraph 3.

3. Israeli outposts, each limited to platoon strength,
may be maintained in this area at the following points:
Deir Suneid, on the north side of the Wadi (MR
10751090); 700 SW of Sa’ad (MR 10500982); Sulphur
Quarries (MR 09870924); Tall-Jamma (MR 09720887) ;
and KHAL Ma’in (MR 09320821). The Israeli outpost
maintained at the Cemetry (MR 08160723) shall be
evacuated on the day after that which follows the signing
of this Agreement. The Israeli outpost at Hill 79
(MR 10451017) shall be evacuated not later than four
weeks following the day on which this Agreement is
signed. Following the evacuation of the above outposts,
new Israeli outposts may be established at MR 08360700,
and at a point due east of Hill 79 east of the Armistice
Demarcation Line.

4. In the BETHLEHEM-HEBRON area, wherever
positions are held by Egyptian forces, the provisions of
this Agreement shall apply to the forces of both Parties



































